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or reconsidered determination. How-
ever, it may not be raised if it involves 
a claim that is within the jurisdiction 
of a State agency under a Federal- 
State agreement concerning the deter-
mination of disability. 

(2) Notice of a new issue. The adminis-
trative law judge shall notify you and 
any other party if he or she will con-
sider any new issue. Notice of the time 
and place of the hearing on any new 
issues will be given in the manner de-
scribed in § 404.938, unless you have in-
dicated in writing that you do not wish 
to receive the notice. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.948 Deciding a case without an 
oral hearing before an administra-
tive law judge. 

(a) Decision wholly favorable. If the 
evidence in the hearing record supports 
a finding in favor of you and all the 
parties on every issue, the administra-
tive law judge may issue a hearing de-
cision based on a preponderance of the 
evidence without holding an oral hear-
ing. However, the notice of the decision 
will inform you that you have the right 
to an oral hearing and that you have a 
right to examine the evidence on which 
the decision is based. 

(b) Parties do not wish to appear. (1) 
The administrative law judge may de-
cide a case on the record and not con-
duct an oral hearing if— 

(i) You and all the parties indicate in 
writing that you do not wish to appear 
before the administrative law judge at 
an oral hearing; or 

(ii) You live outside the United 
States and you do not inform us that 
you want to appear and there are no 
other parties who wish to appear. 

(2) When an oral hearing is not held, 
the administrative law judge shall 
make a record of the material evi-
dence. The record will include the ap-
plications, written statements, certifi-
cates, reports, affidavits, and other 
documents that were used in making 
the determination under review and 
any additional evidence you or any 
other party to the hearing present in 
writing. The decision of the adminis-
trative law judge must be based on this 
record. 

(c) Case remanded for a revised deter-
mination. (1) The administrative law 
judge may remand a case to the appro-
priate component of our office for a re-
vised determination if there is reason 
to believe that the revised determina-
tion would be fully favorable to you. 
This could happen if the administrative 
law judge receives new and material 
evidence or if there is a change in the 
law that permits the favorable deter-
mination. 

(2) Unless you request the remand, 
the administrative law judge shall no-
tify you that your case has been re-
manded and tell you that if you object, 
you must notify him or her of your ob-
jections within 10 days of the date the 
case is remanded or we will assume 
that you agree to the remand. If you 
object to the remand, the administra-
tive law judge will consider the objec-
tion and rule on it in writing. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 73 FR 76944, Dec. 18, 2008] 

§ 404.949 Presenting written state-
ments and oral arguments. 

You or a person you designate to act 
as your representative may appear be-
fore the administrative law judge to 
state your case, to present a written 
summary of your case, or to enter writ-
ten statements about the facts and law 
material to your case in the record. A 
copy of your written statements should 
be filed for each party. 

§ 404.950 Presenting evidence at a 
hearing before an administrative 
law judge. 

(a) The right to appear and present evi-
dence. Any party to a hearing has a 
right to appear before the administra-
tive law judge, either in person or, 
when the conditions in § 404.936(c) exist, 
by video teleconferencing, to present 
evidence and to state his or her posi-
tion. A party may also make his or her 
appearance by means of a designated 
representative, who may make the ap-
pearance in person or by video tele-
conferencing. 

(b) Waiver of the right to appear. You 
may send the administrative law judge 
a waiver or a written statement indi-
cating that you do not wish to appear 
at the hearing. You may withdraw this 
waiver any time before a notice of the 
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hearing decision is mailed to you. Even 
if all of the parties waive their right to 
appear at a hearing, the administrative 
law judge may notify them of a time 
and a place for an oral hearing, if he or 
she believes that a personal appearance 
and testimony by you or any other 
party is necessary to decide the case. 

(c) What evidence is admissible at a 
hearing. The administrative law judge 
may receive evidence at the hearing 
even though the evidence would not be 
admissible in court under the rules of 
evidence used by the court. 

(d) Subpoenas. (1) When it is reason-
ably necessary for the full presentation 
of a case, an administrative law judge 
or a member of the Appeals Council 
may, on his or her own initiative or at 
the request of a party, issue subpoenas 
for the appearance and testimony of 
witnesses and for the production of 
books, records, correspondence, papers, 
or other documents that are material 
to an issue at the hearing. 

(2) Parties to a hearing who wish to 
subpoena documents or witnesses must 
file a written request for the issuance 
of a subpoena with the administrative 
law judge or at one of our offices at 
least 5 days before the hearing date. 
The written request must give the 
names of the witnesses or documents 
to be produced; describe the address or 
location of the witnesses or documents 
with sufficient detail to find them; 
state the important facts that the wit-
ness or document is expected to prove; 
and indicate why these facts could not 
be proven without issuing a subpoena. 

(3) We will pay the cost of issuing the 
subpoena. 

(4) We will pay subpoenaed witnesses 
the same fees and mileage they would 
receive if they had been subpoenaed by 
a Federal district court. 

(e) Witnesses at a hearing. Witnesses 
may appear at a hearing in person or, 
when the conditions in § 404.936(c) exist, 
by video teleconferencing. They shall 
testify under oath or affirmation, un-
less the administrative law judge finds 
an important reason to excuse them 
from taking an oath or affirmation. 
The administrative law judge may ask 
the witnesses any questions material 
to the issues and shall allow the par-
ties or their designated representatives 
to do so. 

(f) Collateral estoppel—issues previously 
decided. An issue at your hearing may 
be a fact that has already been decided 
in one of our previous determinations 
or decisions in a claim involving the 
same parties, but arising under a dif-
ferent title of the Act or under the 
Federal Coal Mine Health and Safety 
Act. If this happens, the administrative 
law judge will not consider the issue 
again, but will accept the factual find-
ing made in the previous determination 
or decision unless there are reasons to 
believe that it was wrong. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 68 FR 5219, Feb. 3, 2003] 

§ 404.951 When a record of a hearing 
before an administrative law judge 
is made. 

The administrative law judge shall 
make a complete record of the hearing 
proceedings. The record will be pre-
pared as a typed copy of the pro-
ceedings if— 

(a) The case is sent to the Appeals 
Council without a decision or with a 
recommended decision by the adminis-
trative law judge; 

(b) You seek judicial review of your 
case by filing an action in a Federal 
district court within the stated time 
period, unless we request the court to 
remand the case; or 

(c) An administrative law judge or 
the Appeals Council asks for a written 
record of the proceedings. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.952 Consolidated hearing before 
an administrative law judge. 

(a) General. (1) A consolidated hear-
ing may be held if— 

(i) You have requested a hearing to 
decide your benefit rights under title II 
of the Act and you have also requested 
a hearing to decide your rights under 
another law we administer; and 

(ii) One or more of the issues to be 
considered at the hearing you re-
quested are the same issues that are in-
volved in another claim you have pend-
ing before us. 

(2) If the administrative law judge 
decides to hold the hearing on both 
claims, he or she decides both claims, 
even if we have not yet made an initial 
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